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JURISDICTIONAL STATEMENT 

The jurisdiction of this Court is found in 28 U.S. 
Code, Section 2255. 

On February 12, 1969, this Court, sua sponte, granted 
defendant's petition for reconsideration en banc and ordered 
that defendant be allowed to prosecute this appeal without 
prepayment of costs. This Court further ordered that this 


case be placed on the summary docket limited to the 


“questions whether the principle announced in Simmons v. 


United States, 390 U.S. 377 (1968) and Bailey v. United 


States, 128 U.S. App. D.C. 354, 389 F.2d 305 (1968), applies 
retroactively to petitioner-appellant and if so, whether and 
to what extent it affects petitioner's conviction and 


sentence." 


. STATEMENT OF THE CASE 


oo ee 


Procedural Background 


In May, 1957, defendant was convicted in the United 


States District Court for the District of Columbia on 


three counts of a five-count indictment charging robbery 


(2 counts), unauthorized use of an automobile (2 counts), 
and causing a falsely made check to be transported in 
interstate commerce (Crim. No. 277-57). A motion for judg- 
ment of acquittal was granted on one robbery count and on 
one unauthorized use count. 

This conviction was affirmed by the United States 
Court of Appeals for the District of Columbia on January 
2, 1958. Woodard v. United States, 102 U.S. App. D.C. 393, 
254 F.2d 312 (1958). 

Defendant's Petition for Rehearing En Banc was 
denied on February 12, 1958. The United States Supreme 
Court denied certiorari. 357 U.S. 930 (1958). 

In March of 1967, while serving his sentence in 
the U.S. Penitentiary, Terre Haute, Indiana, defendant 
Woodard filed, pro se, under 28 U.S. Code, § 2255, 2 
Motion to Vacate and Set Aside Judgment in the United 


States District Court for the District of Columbia (Misc. 


—3— 


No. 628-67. 

On March 16, 1967, District Judge Sirica appointed 
counsel to represent defendant. 

On May 18, 1967, appointed counsel filed a Supple- 
mental Statement of Facts and Contentions. 

On September 27, 1967, Judge Sirica denied defen- 
dant's motion. 

On November 21, 1967, defendant filed an Affidavit 
with Judge Sirica requesting leave to proceed on anpess 
without prepayment of costs. That request was denied on 
November 29, 1967. 

Defendant then filedintimely fashion a Petition for 
Leave to Prosecute Appeal Without Prepayment of costs and 
Affidavit in Support Thereof, in the United States Court 
of Appeals. On January 29, 1968, Judges Robinson and 
Danaher, Per Curiam in Chambers, denied this Petition. 

On March 5, 1968, defendant filed a Petition for 
Rehearing En Banc, Misc. No. 3159. 

On February 12, 1969, the United States Court of 


Appeals for the District of Columbia Circuit, sua | 


sponte, Judges Bazelon, Danaher and Robinson in Chambers 


(Judge Danaher not participating) vacated the order of 


January 29, 1968. The Court further ordered that 
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defendant's petition be granted and that defendant be al~ 
lowed to prosecute his appeal without prepayment of fees 
and costs. 

The Court also ordered at that time that "this case 
shall be placed upon the summary docket limited to the 
questions whether the principle announced in Simmons v. 


United States, 390 U.S. 377 (1968) and Bailey v-. United 


States, 128 U.S. App. D. C. 354, 389 F.2d 305 (1968), 


applies retroactively to petitioner-appellant and if so, 
whether and to what extent it affects petitioner's con- 
viction and sentence." This issue exclusively is the sub- 
ject of the present appeal, in view of the limitation in 
the order to the effect that "No other nonfrivilous issue 


is presented." 


The Arrest 

Defendant was arrested as a result of a warrantless 
search of the fixed premises (an apartment) in which he 
was lawfully living at the time. 

In December 1956, defendant and his co-defendant 
friend arrived in Los Angeles, California, and were in- 
vited by co-defendant's great-aunt to stay as her guests 


at her apartment free of charge. 
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On January 1, 1957, the aunt and her aaughter (who 
also lived in the apartment), while cleaning defendant's 
room, looked into a box which belonged to the defendant and 
contained personal property of his. In this box they found 
two pistols and some identification papers bearing a name 


other than defendants’. 


The aunt telephoned the police and told them what 


she had observed. Two policemen from the Los Angeles 
Police Department visited the apartment with neither a 
search warrant nor an arrest warrant and searched through 
the personal belongings of both defendants. They navised 
the aunt to leave the belongings as they were and to 
telephone them when the defendants returned. 

About ten hours later, defendants returned to the 
apartment. After remaining in the apartment for about 
one-half hour, defendant Woodard left to make a purchase 
from a drug store. Upon his arrival on the street, de- 
fendant was arrested and handcuffed. The police searched 
him and removed a key to the apartment from his pocket. 

The police then took defendant back to the Sees 
ment and searched it a second time, discovering one pistol 
and no identification. Both defendants were booked on 


suspicion of robbery. 


The following day, January 2, 1957, the police re- 
turned to the apartment for a third time and searched it. 
This third search turned up a second pistol. 

At no time was a search warrant or an arrest warrant 
obtained by the Los Angeles Police. 

On January 15, 1957, a fugitive warrant was received 
by the Los Angeles Police from the District of Columbia 
asking the return of defendants to answer charges of 
robbery. 

On January 31, 1957, both defendants were returned 
to Washington, D. C., and were charged with two counts of 
robbery, two counts of unauthorized use of a motor vehicle, 
and one count of causing a falsely made check to be trans~ 


ported in interstate commerce. 


Motion to Suppress 

At trial, the Court heard testimony on defendant's 
motion to suppress (Tr. 140) out of the presence of the 
jury. Defendant Woodard took the stand and testified as 
to how these items came into his possession. In particu- 


lar, defendant made statements to the following effect: 


(1) that he had in his possession prior to his 


arrest and search, a .22 pistol and a .25 
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automatic, and a social security ecard, draft 


ecard, and bank check bearing the name of one 


of the alleged robbery victims (Tr. 142,144 


and 218,219); 

that he had taken the above-mentioned social 
security card, draft card, and bank Shacks 
from the glove compartment of a car in North- 
east Washington, D.C., the make or location 
of which he could not remember (Tr. 148,149 
and 221-222); 

that he was alone when he took the above- 
mentioned papers (Tr. 149 and 223); and 
that he had a "very good suspicion" ee the 
police had visited the premises where he was 
staying, and had reloaded the .25 automatic 


as a result (Tr. 147 and 220). 


Defendant's trial counsel made repeated objections 


to introduction into evidence before the jury of any of 


the statements made by the defendant during his motion to 


suppress (Tr. 179,180). These objections were overruled. 


The Trial 


During defendant's trial the prosecutor read to the 


jury all of defendant's above-mentioned testimony, given 
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during the motion to suppress and out of the presence of 
the jury, in order to show defendant's “judicial admissions" 
(Tr. 216). 

Defendant chose not to take the stand in his own be- 
half at the trial. 

Arresting Officer Robert T. Kennedy of the Los 
Angeles Police Department testified as to the circumstances 
surrounding the ‘arrest (Tr. 182). However, he supplied to 
the jury none of the information linking the defendant with 
the robbery which the defendant's testimony that was read 
to the jury supplied. In fact, the officer's version of 
what the defendant said at the time of his arrest differed 


materially from that of defendant (Tr. 189). 


Verdict & Sentence 

The jury found the defendant guilty of robbery, 
unauthorized use of a motor vehicle, and causing a forged 
check to be transported in interstate commerce. 


Defendant was sentenced to one to three years on 


count one (UUV);,, two to ten years on count three (Robbery) 


and one to three years on count five (transporting a 
forged security in interstate commerce). All three 
sentences to run concurrently. 
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SUMMARY OF ARGUMENT 


Le 


The holding of the Simmons and Bailey cases is 


totally retroactive for two reasons. First, the principle 
set forth in those cases was not "new" in the sense that 
would permit possible prospective application. encer the 
general rule of total retroactivity applies. Secondly, if 
the holding in those cases is deemed to be "new" in the 
"overruling" sense of the word, then a constaerationioe the 
relevant factors weighs in favor of applying that eae retro=— 
actively. These considerations are the purpose of the new 
rule, the reliance by law enforcement authorities upon the 
old rule, and the impact on the administration of justice 


of applying the new rule retroactively. 


II. 

Assuming that the principle set forth in Simmons and 
Bailey is viewed as applying retroactively to defendant's 
conviction, the defendant suffered clear and substantial 
prejudice from the introduction of his suppression hearing 
testimony against him at trial, thus requiring a reversal 


of his conviction. 


ARGUMENT I 
THE HOLDING OF SIMMONS AND BAILEY IS TOTALLY RETROACTIVE 
BECAUSE IT WAS NOT A "NEW" DECISION OR, IF "NEW", DOES NOT 
MEET THE SUPREME COURT STANDARDS FOR MERE PROSPECTIVE 
APPLICATION. 

A. The Simmons-Bailey Principle Enjoys Total Retro- 
activity Under Both The General Rule of Retro- 
activity and Under The Limited Exception to That 
Rule. 

1. The General Rule 
Since at least 1886, the Supreme Court has 
held to the position that any action taken in violation of 
the Constitution "confers no rights; it imposes no duties; 


it affords no protection; it creates no office; it is, in 


legal contemplation, as inoperative as though it had never 


L 
been passed.” A decision of the Court, it is reasoned, 


is a declaration of what the law is, and consequently that 
holding applies to any fact pattern that falls within the 
law and is properly before the Court. 

The Supreme Court has extended this reasoning and 
has made totally retroactive landmark decisions which have 
overturned a long-standing practice or sce Indeed, 
1/ Norton v. Shelby County, 118 U.S. 425,426 (1886) 

2/ Eskridge v. Washington Prison Board, 357 U.S. 214 (1958) 
applied the rule of Griffin v. Illinois, 351 U.S. 12 (1956), 
requiring the State to furnish transcripts of the trial to 


indigents on appeal, to a 1935 conviction. The rule in 
Gideon v. Wainwright, 372 U.S. 335 (1963), that counsel must 
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this practice of making every decision totally retro- 

active was so well-grounded that in many cases, the retro- 

activity of the decision was implicit in the holding, and 
3/ 


not discussed as an issue in the case at all. Hence, the 


Court has had occasion to note that "Every case of first 


impression has a retroactive effect, whether the new 


be appointed to represent an indigent charged with a 
serious crime, was actually applied retrospectively: in 
that case since Gideon had collaterally attacked the 
prior judgment by post-conviction remedies. See also 
Doughty v. Maxwell, 386 U.S. 202 (1964). Jackson v. 
Denno, 378 U.S. 368 (1964), overturning a New York statute 
which allowed the jury to determine the voluntariness of 2 
confession, was also applied to the defendant who was be- 
fore the Court on collateral attack. See also, McNerlin 
v. Denno, 378 U.S. 575 (1964). 


3/ Cases cited note 2 supra. Also, Reck v. Pate, 367 U.S. 
433 (1961), supports the conclusion of absolute retro— 
activity without discussion since the defendant convicted 
in 1937 was released after a finding that the confession 
was coerced when judged by standards set forth in cases 
decided subsequent to his conviction. So too, in Hamilton 
v. Alabama, 368 U.S. 52 (1961), the Court reversed a judg- 
ment attacked collaterally where the defendant was denied 
counsel at his arraignment, a critical stage of the pro=- 
ceedings in Alabama. Douglas v. California, 372 UiS. 353 
(1963), held that a defendant has a right to appointed 
counsel on appeal. Since this case arose on a writ of 
habeas corpus, the ruling is totally retroactive. ‘And in 
Brookhart v. Janis, 384 U.S. 1 (1966), another writ of 
habeas corpus was granted when a defendant who failed to 
waive his right to a trial was given a truncated trial at 
which the government was required only to put on a’ prima 
facie case. 


principle is announced by a court or by an administrative 


n4/ 
agency. 


This Court too, has maintained the position that, 
“[c]ustomarily decisions of the judicial branch are retro- 
active and the legal principles announced by the court are 
considered to be the rules that governed transactions and 
events prior to the date of acteionee=” 

This principle has been extended by this Court to 
the situation where one case overrules another. The re- 
sult is “the general principle ... that a decision of a 
court of appellate jurisdiction overruling a former de- 
cision is retrospective in its operation, and the effect 
is not that the former decision is bad law but that it 
never was the aw. "9/ 

Hence, defendant contends that under this line of 
authority, the principle laid down by the Supreme Court 
4/ Securities & Exchange Commission v. Chenery Corpora~ 
tion, 332 U.S. 194, 203 (1946). 


5/ City of Chicago v. Federal Power Commission, 128 U.S. 
App. D.C. 107, 120, 385 F.2d 629, 642 (1967). 


6/ _Ruppert v. Ruppert, 77 U.S. App. D.C. 65,68, 134 F.2d 
497, 500 (1943). See also Safarik v. Udall, 113 U.S. App. 
D.C. 68,73, 304 F.2d 944, 949 (1962). While both of these 
cases are civil, the Supreme Court has indicated that no 
@istinction is to be drawn between civil and criminal 
litigation on the issue of retroactivity. Linkletter v. 
Walker, 381 U.S. 618, 627 (1965). 
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and this Court in the Simmons-Bailey cases should enjoy 


total retroactivity and hence apply to defendant's con= 
viction. This is true because neither Simmons nor Bailey 
overruled any long-standing, well-established case law, 
and even if they were viewed as overruling and hence "new" 
decisions, the general rule prevails that these holdings 
should be given retroactive effect. (See discussion p.23~32 
infra). 
2. The Linkletter Exception. 

In 1965, the Supreme Court in ranicietrer Ve 
Walker felt Soepeited to carve out a narrow and carefully 
defined exception to the general rule of total retro- 
Bota eos erder to preserve the integrity of its many 
holdings under Wolf v. Colorado, overruled by Mapp ve 
Ohio. However, the Court established a condition prece- 
dent to considering prospective application of a eon 
lar decision; namely, that the decision be an overruling 
or "new" decision. 

In that landmark decision, in which the ‘Court de- 
clined to give total retroactivity to Mapp v. Ohio, 367 


U.S. 643 (1961), the Court traces the historical 


7_/ Linkletter v. Walker, supra note 6; Wolf v. Colorado, 
338 U.S. 25 (1949). 


aifference between the approaches of Blackstone and Austin 


8 
to judicial decision mavengee’ In indicating its preference 


for the Austinian view that "judges do in fact do something 
| Y/ 

more than discover law," the Court was careful to note that: 
Implicit in such an approach is the admission 
when a case is overruled that the earlier de- 
cision was wrongly decided. However, rather 
than being erased by the later overruling de- 
cision it is considered as an existing juridi- 
cial fact until overruled, and intermediate 
cases finally decided under it are not to be 
disturbed. 

Hence, the Supreme Court was acknowledging that in the case 

of the overruling decision, the automatic application of 

total retroactivity might create “hardship and injustice" to 

those who had relied on the overruled decision. Implicit in 

what the Court was saying was the proposition that mere pro- 

spective application of a decision is wholly inappropriate 

where that decision has not overruled a long-standing prece- 


11/ 


dent or is not in some other way constitutionally "new." 


8/ Id. at 622-629. 
9/ Id. at 623. 
10/ Id. at 624 (emphasis added). 


11/ As, for example, when the Court declares a statute to 
be violative of the United States Constitution. 


Hence, the Court established a condition precedent to even 
considering prospective application. In each of the cases 
which the Court cited as supporting the Austinian approach, 
: Me 12/ 
this condition precedent was met. 
It was in this "overruling" sense of the word “new" 
that the Court makes the statement, "The past cannot always 
13/ aes 
be erased by a new judicial declaration." After review- 
: : 1, a4/ 
ing at great length the history of the Wolf doctrine, the 
Court concludes that "the existence of the Wolf doctrine 
prior to Mapp is ‘an operative fact and may have conse- 
quences which cannot justly be ignored... The thousands of 
cases that were finally decided on Wolf cannot be 
: os/ : : - 
obliterated. Having reached this point, the Court goes 
on to diseuss factors that must be taken into account in de- 
ciding whether to make the "new rule retroactive and con~- 


16/ 
cludes that Mapp should not enjoy total retroactivity. 


12/ Linkletter v. Walker, supra note 6 at 624-627. 


13/ Id. at 636. 

14/ Id. at 629-636. 

15/ Id. at 636. 

16/ Defendant adopts throughout this brief the definition 
of "total retroactivity" set forth in Pendergrast v. United 


States, No. 21,031 (D.C. Cir. January 31, 1969). There, 
total retroactivity was defined as applying to a final 
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But this is done only after the Court expressly decides that 
Mapp was a "new" decision as defined by Austin and hence 
eligible for possible prospective application. 

The Supreme Court has very recently confirmed this 


interpretation of Linkletter in Hanover Shoe Inc. v. United 


17/ 
Shoe Machinery Corp. In that case, the United States 


Court of Appeals for the Second Circuit had ruled that 
treble damages in an antitrust case could be recovered only 
prospectively from the date of a relevant Supreme Court de- 
cision. In reversing the Court of Appeals on this point, 
the Court reasoned as follows: 


The theory of the Court of Appeals seems to have 
been that when a party has significantly relied 
upon a clear and established doctrine, and the 
retrospective application of a newly declared 
doctrine would upset that justifiable reliance 
to his substantial injury, considerations of 
justice and fairness require that the new rule 
apply prospectively only. Pointing to recent 
decisions of this Court in the area of the 
criminal law, the Court of Appeals could see no 
reason why the considerations which had favored 
only prospective application in those cases 
should not be applied as well in the civil area, 
especially in a treble damage action. There is, 


ee E 


conviction. Final, in turn, was defined as "“referrable to 
situations where the judgment of conviction was rendered, 

the availability of appeal exhausted and the time for pe- 
tition for certiorari denied before rendition of the decision 
pronouncing the new constitutional rule. See Tehan v. Shott, 
382 U.S. 406,409 n.3 (1966) and Linkletter v. Walker, 381 U.S. 
at 622 n.5. 


17/ Hanover Shoe Inc. v. United Shoe Machinery Corp., 391 
U.S. 481, 88 S.Ct. 2224 (1968). 
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of course, no reason to confront this theory 
unless we have before us a situation in! which 
there was a clearly declared judicial doctrine 
upon which United relied and under which its 
conduct was lawful, a doctrine overruled in 
favor of a new rule according to which conduct 
performed in reliance upon the old rule: would 
have been unlawful. 


In explaining why the decisions in question were not 


"new" in a way that would permit prospective application, 
the Court noted that neither opinion 


indicated that the issue involved was novel, 
that innovative principles were necessary to 
resolve it, or that the issue had been settled 
in prior cases in a manner contrary to the 
view held by those courts.... In the American 
Tobacco case, this Court noted that the pre- 
cise question before it had not been previ- 
ously decided ... and gave no indication that 
it was adopting a radically new interpreta~ 
tion of the Sherman Act. Like the Court of 
Appeals, this Court relied for its conclusion 
upon existing authorities... In neither case 
was there such an abrupt and fundamental 

shift in doctrine as to constitute an en- 
tirely new rule which in effect replaced an 
older one... These cases did not constitute 
a sharp break in the line of earlier authority 
nor an avulsive change which caused the 
current of the law thereafter to flow between 
new banks.12 


Similarly, defendant contends that the holding of the 
20 

Supreme Court in Simmons v. United States and of this 

18/ Id. 88 S.Ct. at 2233 (emphasis added) . 

19/ Id. 88 S.Ct. 2233. 


20/ Simmons v. United States, 390 U.S. 377 (1968). 
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21/ 


Court in Bailey v. United States does not create "an 


avulsive change which caused the current of the law there- 
after to flow between new banks." 

The Supreme Court in Simmons indicated beyond doubt 
that its holding excluding testimony given on a motion to 
suppress from admission at trial was in no way a "new" rule 
or a radically novel interpretation of the Fourth Amendment. 
In describing the dilemma faced by the defendant who hesi- 
tates to testify at a hearing on a motion to suppress for 
fear the statements will be used against him at trial, the 
Court recalls, "We eliminated that Hobson's choice in Jones 
v. United States, supra, by relaxing the standing require- 

22/ 
ments.“ Further, while conceding that "This Court has 
never considered squarely the question whether defendants 
charged with non=possessory crimes... are entitled to he 
relieved of their dilemma Fert le Court clearly in- 
dicated that its decision in Simmons was foreshadowed eight 
years earlier in the Jones case, when in that case the 
21/ Bailey v. United States, 128 U.S. App. D.C. 354, 389 


F.2d 305 (1968). 


22/ Simmons v. United States, supra note 20 at 391. See 
also, Jones v. United States, 362 U.S. 257,262 (1960) 


23/ Simmons v. United States, supra note 22 at 391. 


Court noted that the defendant “has been faced ... with the 
chance that the allegationsmade on the motion to suppress 
may be used against him at the trial, although that they may 
24/ 
is by no means an inevitable holding...." 
Finally, the Court criticizes the courts below which 
adopted the rule that such testimony could be used against 


a defendant at trial. The Court noted that the rule: "does 


not merely impose upon a defendant a condition which may 


deter him from asserting a Fourth Amendment objection~—it 


imposes a condition of a kind to which this Court has al= 


25/ 
ways been peculiarly sensitive. 


This language in Simmons proves that its holding was 
clearly foreshadowed in earlier opinions and certainly did 
not come about by the overruling of a long-standing, relied 
upon precedent. Like the Court in Hanover Shoe, the Court 


in Simmons "relied for its conclusion upon existing 


26/ 


authorities....” 


24/ Simmons v. United States, supra note 22 at 392 n. 153 
Jones v. United States, supra note 22 at 262. When the 
Court finds that a particular decision has been "clearly 
foreshadowed" by prior holdings, total retroactivity follows 
as a matter of course. Berger v. California, ___ U. ere pare, 
89 S.Ct. 540, 541 (January 13, 1969). 


25/ Simmons v. United States, supra note 20 at 393. 
EAT asis added). 


26/ Hanover Shoe Inc. v. United Shoe Machinery C orp, supra 
note 17 88 S.Ct. at 2233. 
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Similarly, this Court in Bailey explicitly relied on 
the reasoning of prior decisions in reaching its conclusion. 
The Court begins its discussion of the issue by noting, 


"Tt is the rule in this jurisdiction that the 
defendant can challenge the voluntariness of 
his confession outside the jury's presence 
without waiving his privilege against self- 
incrimination. Wright v. United States, 102 
U.S. App. D.C. 36,45, 250 F.2d 4,13 (1957). 
There is no sound xeason why the rule should 
be different where the defendant challenges 
the admissibility of non-testimonial evidence 
at the hearing on his motion to suppress. "22 


The Court further explicitly relies on Jones v. 
United States in reaching its holding in ay The 
Court unequivocally stated that "the implications and logic 
of Jones require that the testimony of the defendant taken 
at the suppression hearing, although admissible for im- 
peachment, cannot be used affirmatively against him at 
teria. 

Hence, the conclusion is inescapable that both this 
Court and the Supreme Court were simply applying to the 


facts before them the well-established tenet of constitu- 


tional law which makes it “intolerable that one 


27/ Bailey v. United States, supra note 21 at 359 
(emphasis supplied) 


28/ Jones v. United States, supra note 21. 


29/ Bailey v. United States, supra note 21 at 360 
(emphasis added.) 
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constitutional right should have to be surrendered in order 


30/ 
to assert another." Under these circumstances, the 


principle promulgated was not “new” in the sense of the 
word that would permit prospective application under Link- 
letter. Indeed, the holding of those cases was not "new" 


in any sense except insofar.as’ every holding of a court is 
31 
a novel application of law to the facts before it. 


For this reason, defendant urges this Court to rule 
that its holding in Bailey was not a new rule, and hence 


applies with total retroactivity to all cases properly be- 


32 
fore it 2 


30/ Simmons v. United States, supra note 20 at 394. 


31/ For this reason, defendant urges this Court to re=- 
think its assumption in Pendergrast v. United States, supra 
note 16 at 6-7, that the holding of Simmons and Bailey 

was a "new rule" and hence called for a consideration of the 
three factors in Linkletter and Tehan. 


32/ "First, it is necessary to determine whether a parti- 
cular decision has really announced a ‘new’ rule at! ‘all or 
whether it has simply applied a well-established constitu- 
tional principle to govern a case which is closely analogous 
to those which ae been previously considered in prior 
law." Desist v. United States, 37 U.S.L.W. 4225, 4231 

(U.S. March 24, 1969) (Harlan, J. dissenting) 


B. Assuming That The Simmons-Bailey Principle Is 


——— 


Held To Be A "New" Rule, A Consideration Of The 


Relevant Factors Requires Retroactive Applica- 
tion Of That Principle. 


In Section I.A. supra pp. 11-22 defendant con- 


tends that total retroactive application of the principle 
in  Simyons-Bailey is required since that principle was 
not “new" in the overruling sense of the word which would 
make it eligible for possible prospective application under 
the applicable legal principles. However, assuming that 
this Court were to reject that argument and hold that the 
principle of Simmons and Bailey is "new" and 4 radical de- 
parture from prior authority, it becomes necessary to con= 
sider the factors which the Supreme Court has declared are 
relevant in determining whether a new rule is to be given 
prospective application only. 
As this Court recently noted: 

Retroactivity of newly-pronounced constitu- 

tional rules is a matter to which the 

Constitution does not speak; a problem, too, 

not automatically resolved by the constitu- 

tional provision upon which the new rule is 

based. 33/ 
From this starting point, the Court will look to the purpose 
33/ Pendergrast v. United States, Supra note 16 at 6 (foot- 
notes omitted). See also, Johnson v. New Jersey, 384 U.S. 


719,728 (1966); Tehan v. Shott, supra note 16 at 410; 
Linkletter v. Walker, supra note 6 at 629. 
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of the new rule, the reliance which may have been placed 
upon the "old" rule, and the impact on the administration 
of justice that retroactive application of the new rule 
: 34/ . - es 
might have. It is by analyzing and weighing these factors 
that this Court must arrive at the decision of whether the 
35/ 


new rule is to receive merely prospective application. 


1. dJustifiable Reliance 


It is beyond question that when law enforcement 


authorities have justifiably relied on the "old" rule, the 


extent of that reliance will be one factor in deciding 


36/ 
whether to make the "new" rule retroactive. 


34/ Johnson v. New Jersey, Supra note 33 at 727; Zehan v. 
Shott, supra.note i6 at 413; - Linkletter v. Walker, supra 
note 6 at 629,636. 


35/ This Circuit, of course, has always followed the guide- 
lines of the Supreme Court on the subject of retroactivity. 
Fuller v. United States, No. 19,532 (D.C. Cir. November 20, 
1967) at 30; Wise v. United States, 127 U.S. App. D.C. 

279, 383 F.2d 206 (1967); Naples v. United States, 127 U.S. 
App. D.C. 249, 382 F.2d 465 (1967); Cunningham v. United 
States, ___ U.S. App. D.C. ___, 391 F.2d 457 (1967) + 
Mathies v. United States, 126 U.S. App. D.C. 98, 347 F.2d 
312 (1967); Clifton v. United States, 125 U.S. App. D.C. 
257, 371 F.2d 354 (1966); Gordan v. United States, 271 
F.Supp. 950 (1967). 


36/ Roberts v. Russell, 392 U.S. 293, 88 $.Ct. 1921, 1922 
(1968); Stovall v. Denno, 388 U.S. 293, 300 (1967); 
Johnson v. New Jersey, supra note 33 at 731; Tehan v. 
Shott, supra note 16 at 417; Fuller v. United States, supra 
note 35 at 62; Safarik v. Udall, supra note 6 at 73-74. 


In the case of using defendant's suppression hearing 
testimony at trial, there was no justifiable reliance, since 
there was no set prior rule on which law enforcement 
authorities could have relied. Indeed, not only had the 
Supreme Court cast strong doubt on the admissibility of 

37/ 

statements made at a motion to suppress, but this Court, 
in an analogous situation, had ruled that a defendant could 
challenge the voluntariness of his confession outside the 
presence of the jury without waiving thereby his privilege 
against self-incrimination at a Hence, the District 
Court made an error of law that cannot be rectified by 
claiming reliance on a rule which had no appellate sanction 

39/ 


in this Circuit. 


When faced with similar situations in which the 


37/ Jones v. United States, Supra note 21 at 262. 


38/ Wright v. United States, 102 U.S. App. D.C. 36,45, 250 
F.2d 4,13 (1957). 


39/ While Washington v. United States, 100 U.S. App. D.C. 
99, 243 F.2d 43, cert. denied 354 U.S. 914 (1957), was used 
by the panel in Pendergrast, Supra note 16 at 5, to support 
the contention that "the admissibility at trial of the 
accused's testimony on an unsuccessful motion to suppress 
was the accepted rule," that two-sentence opinion does not 
expressly sanction the practice. Further, any vitality 
which that opinion may have had in 1957 was dissipated 
three years later when the Supreme Court ruled in Jones, 
supra note 21 that such a practice was questionable at best. 
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claim of reliance on previous standards was weak, the 
Supreme Court has not hesitated to declare the new rule 
49/ : 

fully retroactive. In Roberts v. Russell, the Court noted, 
"The element of reliance is not persuasive, for Delli Paoli 
has been under attack from its inception and many courts 
have in fact rejected it...." i 
4l/ 

Similarly, in Berger v. California the Court said, 
"California's claim of a significant countervailing interest 
based upon its reliance on previous standards... is most 
unpersuasive. Barber v. Page was clearly foreshadowed, if 
not preordained, by this Court's decision in Pointer v. 
Texas...." With an equally unpersuasive argument for re- 


liance present in this case, this Court is urged to make 


its holding in Bailey fully retroactive also. 


2. The Purpose of the New Rule 
Very recently the Supreme Court has had occasion 
to re-state the factors which must be considered in deter- 
mining whether to make a new rule retroactive. In SO doing, 
the Court concluded that, "“{floremost among these factors 
1 42/ 
is the purpose to be served by the new constitutional rule." 


40/ Roberts v. Russell, supra note 36, 88 S.Ct. at 1922. 


41/ Berger v. California, supra note 24 at 541. 


42/ Desist v. United States, supra note 32 at 4227. 
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The standard set up by the Court in evaluating this 
factor is as follows: "We have retroactively applied rules 
of criminal procedure fashioned to correct serious flaws in 
the fact-finding process at naan Stated another way, 
the retroactivity of a new holding is required if "the error 
went to the basis of fair hearing and trial because the pro- 
cedural apparatus never assured the [defendant] a fair de- 
termination of his guilt or eos 

Defendant contends that there can be no flaw in the 
fact-finding process at trial more serious than a procedure 
whereby the defendant is convicted out of his own mouth. 
(See discussion sec. II infra.) If the Fifth Amendment has 
any meaning, it means that a defendant does not receive a 
"fair determination of his guilt or innocence" when he in- 
vokes his privilege against self-incrimination only to find 
that his own words supply an essential connection between 


4 
himself and the crime 2/ 


43/ Roberts v. Russell, supra note 36 88 S.Ct. at 1922; 
Stovall v. Denno, supra note 36 at 298; McConnell v. Rhay, 
393 U.S. , 89 S.Ct. 32,33 (1968). 


44/ Roberts v. Russell, supra note 36 88 S.Ct. at 1922; 
Linkletter v. Walker, supra not@6 at 639. 


45/ While the! Court in Tehan v. Shott, supra note 16, 
reached a contrary conclusion on the significance of the 
Fifth Amendment violation, the facts in that case were not 


fen 


In two recent Supreme Court opinions, the Court has 


made fully retroactive "new" rules which exclude from trial 
- per n/a 
sworn testimony taken at a preliminary hearing. In Berger 
v. California, the Court made Barber v. Page fully retro- 
active. Barber had held that the absence of a witness from 
the jurisdiction would not justify the use at trial of his 
preliminary hearing testimony unless the State had made a 
47/ 
good faith effort to secure the witness’ presence. The 
Court reasoned that the inability of the defendant to cross= 
examine the witness at trial may have had a significant im- 
48 
pact on the integrity of the fact-finding process 22/ 
In Arsenault v. Massachusetts, the Court made its 
ruling in White v. Maryland fully retroactive. In White, 
the Court had ruled that a defendant's plea of guilty to 
first degree murder at a preliminary hearing held without 
as compelling as here. There, comment on defendant! failure 
to testify had an uncertain impact, while here Woodard's 
sworn testimony was read to the jury~-testimony that un- 
questionably linked him with the crimes. There can be no 
doubt here as to the devastating impact this testimony——-ad- 
mitted in violation of the privilege against self-incrimina- 


tion-—had on the jury. 


46/ Berger v. California, supra note 24; Arsenault v. 
ass setts, U.S. , 89 S.Ct. 35 (1968). 


47/ Berger v. California, supra note 24 at 541. 
48/ Id. 


counsel could not be introduced against him at trial to re- 
49 

fresh his recollection when he denied premeditation. 

Here, the denial of the right to counsel at the preliminary 


hearing was deemed to taint the integrity of the fact-find= 


50/ 
ing process at trial. 


Also, in Witherspoon v. Illinois, the Court made its 


51/ 
holding totally retroactive. The Court reasoned that 


"the jury selection standards employed here necessarily 
undermined the very integrity of the process that decided 
petitioner's cates... 

Defendant contends that the purpose of the rule set 
forth in Simmons and Bailey can best be effectuated by mak- 
ing that rule totally retroactive. The evil inherent in the 
condemned practice went to the "basis of the fair hearing” 
and the “integrity of the fact-finding process." Conceding 
that the extent to which a condemned practice infects the 
integrity of the fact-finding process at trial is a 


53/ 54/ 


“question of probabilities" and a "matter of degree," 
Arsenault v. Massachusetts, supra note 46 at 36. 
d. 


Witherspoon v. Illinois, 391 U.S. 510, 88 S.Ct. 1170 (1968). 
Id. 88 S.Ct. at 1277 n. 22. 
Stovall v. Denno, supra _note 36 at 298. 


Johnson v. New Jersey, supra note 33 at 729. 
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defendant contends that the integrity of the fact finding 
process is seriously impugned by a practice which allows 
defendant's own testimony to be used to convict him in spite 


of his assertion of his privilege against self-incrimination. 


3. Impact on The Administration of Justice. 

The third factor to be considered in determining 
whether to apply a new rule prospectively is the impact that 
retroactive application would have on the administration of 

55/ 
criminal justice. 

Defendant contends that the burden is on the Govern= 
ment to show that the retroactive application of the: 
Simmons-Bailey principle would have an adverse epee on the 
administration of justice. By the very nature of this 
factor, it would be extraordinarily difficult for the de- 
fendant to show statistically or in some other affirmative way 
that retroactive application would not materially disrupt 


the administration of justice. Further, since the whole 


concept of prospectivity is an exception to the general 


56/ 
wile of total retroactivity, the government bears the burden 


55/ Desist v. United States, supra note 32 at 4228; Johnson 


—— ee 


v. New Jersey, supra note 33 at 733; Tehan v. Shott, supra 
note 16 at 418; Linkletter v. Walker, Supra note 6. 


56/ See discussion, section I.A.(1) supra. 
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of showing that the Simmons~Bailey principle fits into the 
terms of the exception. 

In carrying this burden, the government must show how 
the totally retroactive application of the Simmons-Bailey 


rule would affect those cases in which convictions were not 


S7/ : 
yet final. Defendant contends that the administration of 


justice would not be significantly affected by the applica- 
tion of Simmons-Bailey to the narrowly defined group of 
eases in the District of Columbia which meet all of the 
following requirements: 


l. Defendant asserts a Fourth Amendment search and 
seizure claim; 


A full hearing is held on this claim; 
Defendant testifies at this hearing; 
The court denies the motion to suppress; 
The case later goes to trial; 


The defendant invokes his Fifth Amendment privi- 
lege and refuses to testify; 


Defendant's suppression testimony is used against 
him. 


57/ Defendant contends that the Court's opinion in Pender- 
qrast applies Simmons-Bailey retroactively to all cases on 
direct review. While the precise holding of the Court in 
Pendergrast is unclear, it "examined the record to ascertain 
whether, in the light of the Simmons-Bailey standard, appel- 
lant could have been prejudiced...." (Slip Op. at 8). 
Logically, of course, the question of prejudice could not 
arise unless the Court was implicitly assuming that Simmons~ 
Bailey applied retroactively to all cases on direct review. 
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Unless a particular case met all seven of the above require- 


ments, the full retroactive application of Simmons-Bailey 


would not affect the conviction. Hence, the defendant con- 


tends that a declaration of total retroactivity by this 
Court would not have an adverse impact on the administration 


thn Santee Re Soe : 58/ 
of justice in this narrowly-defined group of cases. 


58/ As to what relief might be sought in these 
discussion in Section II, infra. 
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ARGUMENT II. 


ASSUMING THE PRINCIPLE SET FORTH IN SIMMONS AND BALLEY AP- 
PLIES RETROACTIVELY, THE DEFENDANT SUFFERED CLEAR AND SUB- 
STANTIAL PREJUDICE, REQUIRING REVERSAL OF HIS CONVICTION. 


At the suppression hearing, held out of the presence 


of the jury, defendant made statements to the following 


effect: 

(1) that he had in his possession prior to his 
arrest and search, a .22 pistol and a .25 
automatic, and a social security card, draft 
card, and bank check bearing the name of one of 
the alleged robbery victims (Tr. 142,144 and 
218,219); 
that he had taken the above-mentioned social 
security card, draft card, and bank check from 
the glove compartment of a car in Northeast 
Washington, D.C., the make or exact location of 
which he could not remember (Tr. 148,149 and 
(221,222); 
that he was alone when he took the above- 
mentioned papers (Tr. 149 and 223); and 
that he had a "very good suspicion" that the 


police had visited the premises where he was 
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staying, and had reloaded the .25 automatic as 
a result (Tr. 147 and 220). 
Defendant's trial counsel made repeated objections to the 
introduction into evidence before the jury of any of the 
statements made by the defendant during his motion to 


suppress (Tr. 179,180). These objections were overruled. 


During defendant's trial the prosecutor read to the 


jury all of the defendant's above-mentioned testimony, given 
during the motion to suppress and out of the prescnce of 

the jury, in order to show defendant's “judicial ad~ 
missions". (Tr. 216). 

Defendant chose not to take the stand in his own be- 
half at the trial. 

The prejudice that resulted from the introduction of 
this testimony at trial is unmistakable. With regard to 
count one of the indictment--unauthorized use of a motor 
vehicle--there was no direct evidence that the defendant 
Woodard took the car (Tr. 265). The connection between 
Woodard and the theft of the car in Washington was provided 
by his suppression testimony that he took certain items 
from the glove compartment of the car in Northeast : 


Washington. 


With regard to the other two counts on which defen- 
dant was convicted--robbery and interstate transportation of 
a forged security~-the suppression testimony was equally 
damaging. The defendant admitted that he had taken the 


social security card, draft card and bank check from the 


glove compartment of the car in Washington. This was, in 


effect, telling the jury that he was guilty of robbery. 

The testimony that he had possession of the stolen items in 
Washington, D. C. (Woodard was arrested in Los Angeles, 
California) provided convincing evidence on the charge of 
transporting a forged security in interstate commerce. 

The other’ statements made by the defendant were also 
damaging and prejudicial. His testimony that he was the 
owner of the .25 automatic placed him at the scene of one of 
the robberies, since the victim testified that the owner of 
that particular gun robbed him (Tr. 71). Similarly, his 
statements that he reloaded the gun when he suspected that 
the police had visited the premises where he was staying 
must have been interpreted by the jury as indicating 
consciousness of guilt. 

For these reasons, defendant contends that he was 
prejudiced by the introduction of his suppression state- 


ments beyond a reasonable doubt, and hence the reversal of 
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59/ 


his conviction is required. 


59/ It is clear where pre 
conviction must follow. Simmons v. United States, ‘Supra 
note 20 at 394; Bailey v. United States, supra note 21 


128 U.S. App. D.C. at 360; Pendergrast v. United States, 
supra note 16 at 7 n.29. 


judice is shown, reversal of the 
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CONCLUS ION 


Defendant prays that this Court reverse his con- 


viction and remand for a new trial. 


Respectfully submitted, 


WILLIAM W. GREE! 
424 Fifth Street, N. W. 
Washington, D. C. 20001 


Counsel for Defendant 
(Appointed by this Court) 


OF COUNSEL: 


JOHN C. CRATSLEY 

Community Legal Assistance 

235 Broadway 

Cambridge, Massachusetts 
02139 
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This is to certify that a copy of the foregoing Brief 
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PETITION FOR REHEARING 
AND SUGGESTION FOR REHEARING EN BANC 

Appellant, Leslie F. Woodard, by his court-appointed attorney, 
Charles Wesley Daniels, respectfully petitions this Court! for re- 
consideration of its decision and opinion in this case, filed June 
4, 1970. Appellant paener suggests that this rehearing be cons id- 
ered by the entire Court sitting en banc. 

As grounds for this petition, appellant states as follows: 

A. Factual and Procedural Setting. 

1. In May of 1957, appellant was convicted of robbery, inter- 
state transportation of a forged instrument and unauthorized use of 


a motor vehicle. During his trial, his prior testimony at a sup- 


pression hearing was admitted against him as affirmative evidence 


of guilt. 
2. Appellant's direct appeal to this Court contended the sup- 
pression motion should have been granted but did not raise the 


issue of the admissibility at trial of his suppression hearing.tes- 
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timony. The conviction was affirmed in Woodard v. United States, 
TOZ US Appin (DiGmio9oi, ost eicn obey) eCCTt CORT me Sol UIs remo O 
(1958). 

3. In March of 1967, appellant filed under 28 U.S. Code, 
Section 2255 his first and only Motion to Vacate and Set Aside 
Judgment (Misc. No. 628-67), which was denied. 

4. In February of 1969, this Court granted appellant's Peti- 
tion for Leave to Prosecute Appeal Without Prepayment of Costs and 
ordered that 

this case shall be placed upon the summary docket limited 
to the questions whether the principle announced in 
Simmons v. United States, 390 U.S. 377 (1968) and Bailey 
v. United States, [278 U.S. App. D.C. 354, 389 F.2d 305 
(1968), applies retroactively to petitioner-appellant and 
to what extent it affects petitioner's conviction and 


sentence. : 


5. On June 4, 1970, in an opinion written by Circuit Judge 


MacKinnon, joined by Senior Circuit Judge Miller, and from which 


Chief Judge Bazelon dissented, it was held that the Simmons-Bailey 
holdings did not apply retroactively to appellant. Accordingly, 


the conviction was affirmed. 


B. Why the Case Should be Reheard. 
1. Appellant respectfully submits that the majority opinion 


has misapprehended the standards developed by the United States 
Supreme Court concerning the retroactive application of constitu- 
tional doctrine. Before the "exigencies of the situation" (Slip 


opinion, p.5) may be considered, there first must be a determination 
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that the rule involved made new law in the overruling sense of the 
word. 

In Linkletter v. Walker, 381 U.S. 618 (1965), the most com- 
plete statement by the Supreme Court on the question of retro- 
activity, the Court declined to give total retroactivity to Mapp v. 
Ohio, 367 U.S. 645 (1961). In indicating its preference for the 
Austinian view that "judges do in fact do something more than dis- 
cover law," 381 U.S. at 623, the Court noted: : 

Implicit in such an approach is the admission when a case 
is overruled that the earlier decision was wrongly 
decided. However, rather than being erased by the later 
overruling decision it is considered as an existing judi- 
Cial fact until overruled, and intermediate cases finally 
decided under it are not to be disturbed. Id. at 624 
(emphasis added). 

Mapp _v. Ohio specifically, overruled Wolf v. Colorado, 338 U. 
25 (1949), which had been reaffirmed by the Supreme Court'in the 
intervening years. E.g., Irvine v. California, 347 U.S. 128 (1954). 

In several cases since Linkletter, the Court has considered 
the question of retroactivity. In each instance where a "new" case 
was not applied retroactively, the "new" case specifically over- 
ruled a previous Supreme Court case. An analysis of the cases 
cited by the majority on p.8 of the slip opinion bears this out: 

a. In Tehan v. United States, which held Griffin v. 
California, 380 U.S. 609 (1965), nonretroactive, the Court emphasized 


that throughout the 56 years following Twining v. New Jersey, 211 


U.S. 78 (1908), "the States were repeatedly told [by the Supreme 
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Court] that comment upon the failure of an accused to testify in no 
way violated the Federal Constitution." 382 U.S. 406, 417 (1966). 
b. In Johnson v. New Jersey, 384 U.S. 719 (1965), which de- 
clined to give retroactive effect to Escobedo v. Illinois, 378 U.S. 
478 (1964) and Miranda v. Arizona, 584 U.S. 436 (1965), the Court 
stated: "Prior to Escobedo and Miranda ... we had expressly de- 
clined to condemn an entire process of in-custody interrogation 
solely because of such conduct by the police. See Crooker v. 
California, 357 U.S. 433 (1958); Cicenia v. Lagay, 357 U.S. 504 
(1958). Law enforcement agencies fairly relied on these prior cases, 
now no longer binding, in obtaining incriminating statements during 
the intervening years preceding Escobedo and Miranda." 384 U.S. at 


731. 


c. In Desist v. United States, 394 U.S. 246 (1969), the 


Court held Katz v. United States, 389 U.S. 347 (1967) to be nonre- 
troactive. Before turning to the three criteria used by the majori- 
ty here, it first had to face the question that Katz might not 
“actually present a choice between prospective or retroactive ap- 
plication of new constitutional doctrine." It resolved the issue 
by concluding: "Our holding there [in Katz] that Goldman [516 U.S. 
129] and Olmstead [277 U.S. 438] 'can no longer be regarded as con- 
trolling,' ... recognized that those decisions had not been over- 
ruled until that day." 394 U.S. at 247-248. 

Looking to the issue before this court, it is clear that 


neither Simmons nor Bailey created a 'new'' rule in the sense of the 
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term developed by the Supreme Court cases. 

In Simmons, the Court stated: "This Court has never considered 
squarely the question whether defendants charged with non=possessory 
crimes, like Garret, are entitled to be relieved of their dilemma 
entirely." 390 U.S. at 391-92. The Court went on to say: "The 
rule adopted by the courts below does not merely impose upon a 
defendant a condition which may deter him from asserting a Fourth 
Amendment objection - it imposes a condition of a kind to which this 
Court has always been peculiarly sensitive." 390 U.S. at! 393. 

There is nothing in the opinion to indicate the Court felt it was 
making "new" constitutional doctrine, as it did in Mapp, Griffin, 
Katz, Escobedo and Miranda. 

Even if Simmons could be considered "new" law as to some cir- 
cuits (and it is questionable whether the retroactivity doctrine for 
a "non-new" rule of the Supreme Court itself could be so applied) it 
could not be so considered in this circuit. Further, even if 
Simmons were held retroactive das to all circuits, this court is 
still faced with the retroactivity of Bailey, never dealt with 
separately in the majority opinion. As Chief Judge Bereson pointing 
out in his ringing dissent, the contrary state of the Law in other 


circuits presumably would not be relevant to a decision on the 


retroactivity of this Court's Bailey holding. Bailey and Simmons 


must be considered separately, and they have not been. 
Bailey overruled no case in this jurisdiction. The language 


of the opinion gives no hint that the court felt it was making "new" 
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law. The case of Washington v. United States, 100 U.S. App. D.C. 
99, 243 F.2d 43 (1957), relied on by the majority here, apparently 
was not considered of sufficient value as precedent to be mentioned 
jn the Bailey opinion. And for good reason. The entire Washington 
ena ere es ~ 2 ————— 
opinion reads: 
This appeal is from a conviction of 
bribery (three counts). We find no 
errors. 
Affirmed. 
No matter what issucs may have been raised in the briefs, there 


can be no way to discern the basis for the court's conclusion. The 


precedential value is negligible, at best. 


The issue, then was unsettled in this court before Bailey, and 


in the Supreme Court before Simmons. The resolution of an unsettled 
question does not constitute the sharp break with the past that the 
overruling of a settled question does. And the latter is what the 
Supreme Court has referred to in its "new" rule criterion which 

must be satisfied before applying the three exigency criteria. 

2. Appellant further submits that the majority has failed to 
apply properly the three exigency criteria which should be con- 
sidered after satisfying the "new" rule pretest. 

The dissenting opinion of Chief Judge Bazelon articulates the 
reasons why the majority opinion has misapplicd the criteria. 

Your appellant will not restate here what has been stated so well 
there, requesting instead that the dissenting opinion be incorpo- 


rated in this petition by reference. 
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3. There are a few additional considerations which mopeitens 
! feels have not been faced and which ought to be brought to: this 
court's attention. 

One consideration is the impact on the rendering of justice 
i that such decisions as this one must have. When police, prosecutors 
‘and trial judges realize that holdings applying constitutional 
doctrine in criminal cases may very well be applied prospectively 
-only, there is little incentive for them to exercise the diligence 
necessary to protect those rights. This court should not allow them 
to delay acting properly on a matter until the court rules: squarely 
on that matter. They should not have to wait until forced to do 
right. Both this court in Bailey and the Supreme Court in: Simmons 
found the result logically inescapable. If there had been a case 
in point which was direct precedent for a contrary result, those 
charged with the protection of constitutional guarantees would be 
justified in obeying its dictates. That is the logic of the pre- 
test of the 'new'' rule, and that is not the case here. 

To illustrate the point here made that the possibility of later 
reversal is necessary to provide a continuous incentive to honor 
constitutional rights, one can look at a situation with which this 
court is quite familiar. 

In Allen v. United States, 133 U.S. App. D.C. 84, 408 F.2d 1287 
(1969) and Spriggs v. Wilson, __ U.S. App. D.C. (No. 23,548, 


Oct. 16, 1969), this Court has foreshadowed, clearly and explicitly, 


what to expect in future lineup cases: 
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It would scem that appellant's counsel might best be 
able to serve his client's interest and the interest 
of justice if he is given in advance of the lineup 
the names of the witnesses who would attend; the 
time, place and nature of the crimes involved; and 
the descriptions of the suspect, if any, which the 
witnesses had given to the police. 155 U.S. App. 
D.C. at 86. 


How have the police and prosecutors responded? By memorandum 
order No. 16, dated May 15, 1970, concerning pretrial eyewitness 
interrogation, Chief of Police Jerry V. Wilson directed his police 
force: 

III6. Counsel for a suspect appearing in a lineup shall 
be given the date, time, place and nature of the offense 
prior to the beginning of the lineup by the Detective 
Sergeant of the Robbery Branch. Counsel for a suspect 
appearing in a lineup will not be given the names of the 
witnesses who will view the lineup in the case involving 
his client, nor will any prior description of the sus- 
pect given to the police be made available to him by 
police officers. 

The office of the United States Attorney continues to refuse 
all requests, written'or oral, for names and addresses of witnesses 


to view the defendant or any prior descriptions, and makes avail- 


able the remaining information only at the commencement of the line- 


up (making investigation impossible). 

If and when that issue is finally resolved by this court, the 
United States Attorney's office can raise the spectre of all those 
reversals that could occur, and plead for a prospective ruling. 
Where is the incentive to be continuously diligent in honoring con- 
stitutional rights? Certainly not in prospective rulings. When 


they can be expected, they devastate due process. 
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It should be noted that the language in the majority opinion 
(pp. 6-8) concerning the “harmless error beyond a reasonable 
doubt" consideration is irrelevant in determining whether a holding 
should be prospective or retroactive. The two inquiries are com- 
pletely separate. ) 

Finally, the majority opinion invites further Litigation on 
this issue. It leaves open the possibility that both Bailey and 
and Simmons later may be held partially retroactive, as of the 
decision date in Wright v- United States, 102 U.S. App. D.C. 36, 

250 F.2d 4 (1957) (Slip op. p-9, fm. 5) or Jones v. United States, 
362 U.S. 257 (1960) (Slip op. p-11) or some other date by which the 
"foreshadowing" had become sufficiently clear. The problems in- 
herent in such a demarcation underscore the wisdom of limiting 
prospective decisions to those situations in which a Mew" case has 
lirectly overruled an "old" case. The demarcation in these situa- 


tions is clear. 


C. The Rehearing Should be En Banc. 

1. A rehearing en banc is necessary to secure or maintain un- 
iformity in this court's decisions. The issues of the retroactivity 
of Bailey and Simmons are unsettled and important ones which are 
certain to arise again, particularly in light of the unclear scope 


of the majority's opinion. The importance of the issues are apparent 


from a reading of the two opinions filed, as well as the matters 


previously set forth in this petition. 
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2. The sharp disagreement between the majority and the 
dissenting opinions further indicate the desirability of having 
the full court resolve the issues once and for all. To do so 


would promote judicial economy as well as decisional clarity. 


Respectfully submitted, 
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